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Does the HCPRREA and/or the Patient Safety Act Work? 

 

 “Bad Facts Make Bad Law” 
 

 Lack of Data 
 

 The Megan Law Experience 
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Motivations/Goals in Reporting Problematic Health Care 
Professionals to Regulatory Authorities 

 

 Hate for the Professional, Desire for Vengeance 

 

 Desire to Protect the Public, “Do the Right Thing” 

 

 Desire to Avoid Any Issue with New Jersey Regulatory Authorities 

2 



 

 

 
© 2017 Epstein Becker & Green, P.C.  |  All Rights Reserved.  |  ebglaw.com 

Considerations in Reporting Problematic Health Care 
Professionals to Regulatory Authorities 

 

 Are There Overlapping Reporting Obligations?  

 

 How Do We Minimize Litigation Risk with the Employee in Question? 

 

 How Do We Minimize the Cost/Effort of Reporting Health Care Professionals? 

 

 How Do We Avoid Potential Issues with New Jersey Regulatory Authorities? 
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Are There Overlapping Reporting Obligations? 
Federal vs. New Jersey Obligations 

 

 Triggering Event for Both Federal and State Reporting Obligations of Health 
Care Entities is the Imposition of Discipline, not the Underlying Conduct 

 

 Investigations are Generally Not Reportable 
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Are There Overlapping Reporting Obligations? 
 

Federal 

 Mandatory Reporting Only of 
Doctors/Dentists 

 Report Required Only if Privileges 
affected for more than 30 days1    

 Only Report Terminations that are the 
Result of a “Professional Review Action,” 
Terminations via Other “Employment 
Termination Procedures” Not Reportable2 

 Reports are Due within 30 days of action3 

New Jersey 

 Mandatory Reporting for Wide Range of 
Health Care Professionals 

 No Minimum period of discipline 
 

 All terminations related to Incompetence 
and Professional Misconduct that 
Adversely affects Patient Care or Safety  
 

 Reports are Due within 7 days of action 
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1 NPDB Guidebook, April 2015 at E-30. 
2 NPDB Guidebook, April 2015 at E-40. 
3 45 C.F.R §60.5(c) 

NPDB vs. Cullen Law 
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Are There Overlapping Reporting Obligations? 
 

 

 Nurse Self-Reporting Obligation, N.J.A.C. §13:37-5.9 
• Incapable of fulfilling duties “consistent with the public’s health, safety 

and welfare” 
• Indicted/convicted of a crime for moral turpitude or adversely relating to 

practice 
 

 Physician Self Reporting Obligation, N.J.A.C. §13:35-6.19(c)  
• Any arrest or conviction for any criminal or “quasi-criminal offense” 
• Health Care facility actions that curtail, limit, suspend or revoke privileges 
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Are There Overlapping Reporting Obligations? 

 

 Termination of Long Term Care Facility Administrator, N.J.A.C. §8:43-
4.9(a)(1) 

 

 Resignation or Termination of Ambulatory Care Facility Administrator, 
N.J.A.C. §8:43A-3.8(a) 

 

 Termination of Administrator or Director of Nursing of Home Health Agency, 
N.J.A.C. §8:42-3.8(a) 
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Other New Jersey Requirements 
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What is Conduct that Relates Adversely to 
Patient Care or Safety? 

 
“Conduct relating to patient care or safety means conduct that  
a prudent health care professional reasonably would believe  
could put a patient in jeopardy of physical or emotional harm.” 
 

N.J.A.C. §13:45E-2.1 
 

• Does not include “tardiness” or “insubordination” 
 

• May include “disruptive conduct” 
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What is Conduct that Relates Adversely to 
Patient Care or Safety? 

 

 Stealing money or valuables from a patient without their knowledge? 

 

 Photographing a patient without their permission? 

 

 Complimenting a patient’s appearance and asking him or her out on a date? 

 

 Up-coding CPT codes via improper Medicare modifiers 
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What is Conduct that Relates Adversely to 
Patient Care or Safety? 
 

 Compare: 42 U.S.C.§11151(9) 
 

[Professional Review Action]…based on the competence  
or professional conduct of an individual physician (which  
conduct affects or could affect adversely the health or  
welfare of a patient or patients) 
 

 Coach v. Bd. Of Trustees of the Mem. Hosp., No. 08-8001, 2009 U.S. App. 
LEXIS 25182 (10th Cir. Nov. 17, 2009) (Federal Law requires reporting of 
billing and Medicare Fraud to NPDB) 

 

 See sample NPDB Report form, “Improper or Abusive Billing Practices” 
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What is Conduct that Relates Adversely to 
Patient Care or Safety? 
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Minimizing Litigation Risk With the Health 
Care Professional 

 

 Can take Position, When in Doubt Report, Regulations Contemplate 
Unnecessary Reports, See N.J.A.C. §13:45E-5.2(c) (Clearing House 
Coordinator can reject reports) 

 

 Health Care Facilities and Employees Are Generally Immune from Damages 
Unless They Knowingly Report False Information, i.e. act in bad faith or with 
malice, N.J.S.A. §26:2H-12.2b(g) 
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Minimizing Litigation Risk With the Health 
Care Professional 

 

 The Health Care Professional Who is the Subject of a Report Gets a Copy of 
Same, N.J.A.C. §13:45E-4.1 

 

 Information reported or developed pursuant to the Patient Safety Act is 
neither discoverable nor admissible in evidence, N.J.A.C. §8.43E-10.9(a)(1); 
N.J.S.A. §26:2H-12.25(g)(1) 

 

 42 U.S.C. §11111(a)(1)(D) – provides immunity to those participating in a 
“Professional Review Action” or providing information to same 
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Minimizing Litigation Risk With the Health 
Care Professional 

 

 Accuracy is crucial, report only facts, most important part of HCPREEA Form  
is Line 4 “Details of the Health Care Professional’s Conduct” 
 

 Avoid claims of violation of due process, work through procedures set forth 
in Medical Staff By-Laws when Feasible 
 

 Engage in a Dialogue with the Professional 
– Remind them of self-reporting obligations 
– In appropriate circumstances, offer substance abuse treatment to avoid 

reporting (N.J.A.C. § 13:45E-3.1(c)) 
– Consider sharing a draft of the report with the healthcare professional at 

issue 
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Minimizing Litigation Risk With the Health 
Care Professional 
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The Snitch Rules 

 Health Care Professionals Are Required to Report Elder Abuse or Neglect to 
Adult Protective Services, N.J.S.A. §52:27D-409(a) 

 

 Health Care Professionals Are Required to Report Other Professionals Who 
Exhibit Conduct that “would present an imminent danger to an individual 
patient or to the public health, safety or welfare” N.J.S.A. §26:2H-12.2d; 
N.J.A.C. §13:45E-3.2 
 

 Health Care Facilities are Required to report “potentially criminal acts” 
including, but not limited to, care by an impersonator, abduction, sexual 
assaults and injury from physical assaults, N.J.A.C. §8:43E-10.11(d) 
 

 Nurses are required to report any incident which they believe is a violation 
of the Nurse Practice Act, N.J.A.C. §12:37-5.8 
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The Snitch Rules cont’d 

 

 If a Health Care Facility Learns of a Serious Preventable Adverse Event that 
Occurred at Another Facility, it has an Affirmative Reporting Obligation, 
Including Identifying the Other Facility, N.J.A.C. §8:43E-10.6(b)(2)(i) 

 

 Health Care Professionals Who Act in Good Faith and Without Malice Are 
Not Liable for Civil Damages for Reporting Misconduct by Other Health Care 
Professionals N.J.S.A.  §§ 26:2H-12.2d(b); 45:1-35 
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Minimizing Cost/Effort of Reporting  
Health Care Professionals 

 

 Pay Attention to Complaints/Negative Information, Intervene Before 
Discipline Becomes Necessary 

 

 Engage With the Health Care Professional in the Reporting Process 

 

 Explore Alternatives to Formal Discipline 

 

 Conduct Privileged Investigation in Lieu of Formal Medical Staff By-Laws 
Process 
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Avoiding Potential Issues with  
New Jersey Regulatory Authorities 

 

 Close Cases Make a Report, Clearinghouse has Option to Reject it 

 

 Be Careful in Drafting Any Separation or Severance Agreements 
– Do not want to be accused of circumventing reporting requirements 
– Avoid criminal exposure, N.J.S.A. § 2C:29-4, Compounding (forbids 

receiving a pecuniary benefit in exchange for not reporting a crime) 
 

 Conduct Investigations of Sensitive Matters Under Privilege to Limit 
Discovery of Underlying Information 
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Responding to or Making Reference Requests 

 New Regulation, N.J.A.C.§8:30-1.4, Requires Use of Specified Form in 
Soliciting and Responding to Reference Requests 

 

 Health Care Entities Have Protection Against Civil Liability if they act in good 
faith and without malice in responding to reference requests N.J.S.A. 
§26:2H-12.2c(c) 

 

 Courts have upheld immunity from liability.  See, Weisman v. N.J. Dept. of 
Human Servs. 593 Fed. Appx. 147 (3d Cir. 2014); Senisch v. Carlino, 423 N.J. 
Super. 269 (App. Div. 2011) 

 

 Key is to be Accurate and Provide only Necessary Information 
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Responding to or Making Reference Requests 
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Responding to or Making Reference Requests 
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Questions? 

Jack Wenik 
Epstein, Becker & Green, P.C. 
jwenik@ebglaw.com  
973-639-5221 
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